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his presentation is similar to any other legal
ducation materials designed to provide general
information on pertinent legal topics. The
statements made as part of the presentation are
provided for educational purposes only. They do

ot constitute legal advice nor do they necessarily

reflect the views of Holland & Hart LLP or any of
its attorneys other than the speaker. This

P

resentation is not intended to create an

attorney-client relationship between you and

-
d

olland & Hart LLP. If you have specific questions
s to the application of law to your activities, you

S

nould seek the advice of your legal counsel.
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WRITTEN MATERIALS

Stanger, No Surprise Billing Rules: Checklist for

Providers, https://www.hollandhart.com/no-surprise-billing-
rules-checklist-for-providers?

Stanger, No Surprise Billing Rules: Good Faith

Estimates and Unscheduled Services,

https://www.hollandhart.com/no-surprise-billing-rules-good-
faith-estimates-and-unscheduled-services

Part |

— No Surprise Billing Rule Part |, 86 FR 36872 (7/13/21),

htt??ssza//www.govinfo.gov/app/details/FR—2021 -07-13/2021-
1437

— HHS, IDR FAQs,
https://www.cms.gov/CClIO/Resources/Regulations-and-
Guidance/Downloads/Guidance-IDR-NC-FAQ.pdf
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WRITTEN MATERIALS

Part Il

= No Surprise Billing Rule Part Il, 86 FR 55980

(10/7/21), https://www.govinfo.gov/app/details/FR-2021-10-
07/2021-21441

» CMS, Guidance on Good Faith Estimates and PPDR
Process (12-21-21),

https.//www.cms.gov/CClIO/Resources/Regulations-and-
Guidance/Downloads/Guidance-Good-Faith-Estimate-Patient-
Provider-Dispute-Resolution-Process-for-Providers-Facilities-
CMS-9908-1FC.pdf

= CMS, Good Faith Estimate FAQs (12-21-21),

https://www.cms.gov/CClIO/Resources/Regulations-and-
Guidance/Downloads/Guidance-Good-Faith-Estimates-FAQ.pdf
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PROBLEM:

SURPRISE MEDICAL BILLS

» Uninsured or self-pay patient receives
unexpected medical bill.

» [nsured patient receives unexpected
medical bill from out-of-network (“OON")
facility or provider:

— Emergency services rendered by OON
facility or provider.
= E.g., payer limits coverage for emergency
services, requires preauthorization, etc.

"’ — OON providers at in-network facility bill

separately from facility.

= E.g., surgeons, anesthesiology, radiology,
pathology, surgical assists, labs, etc.

. HOLLAND&HART. "‘ |




NO SURPRISE BILLING RULES

Insured Patients

* Limits amount OON
provider/facility may bill
patient and payer for

— Emergency services at
emergency facility, or

— Non-emergency services
by OON provider at in-
network facility, or

— Air ambulance services.
= Notice of rights to patient.
(Part |, 86 FR 36872 (7/13/21)

= Independent dispute
reso utlon.(“IDR’fpngess for
OON providers/facilities and
payers

(Part 1, 86 FR 55980 (9/30/21))

6

Self-Pay Patients

= Providers/facilities must give
patient a good faith estimate of
charges.

= Selected dispute resolution
“SDR") nka Patient-Provider
ispute Resolution (“PPDR”)
process if actual bill'is
substantially in excess of good
faith estimate.

= Notice of rights to patient.
(Part Il, 86 FR 55980 (9/30/21))
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NO SURPRISE BILLING RULES:

PENALTIES

= Reduced or denied payment.

— Insured Patient: limited or denied payment

= Unable to balance bill patient
= Limited OON rate from payers

— Self-Pay Patient: limited or denied payment
under the PPDR process

» State enforcement

= |f state fails to enforce, HHS may impose:
— Corrective action plan
—$10,000 civil penalty

(42 USC 300gg-134(b); 45 CFR 150.101(b)(3), 150.501(a), and
150.513(a))

, HOLLAND&HART. "‘




PART |: INSURED PATIENTS

= OON providers

= Limits on cost-sharing and
balance billing patients

= Notice of patient rights
concerning balance billing

» Independent Dispute
Resolution (“IDR") process
with payers

; HOLLAND&HART. "‘ |




INSURED PATIENTS:

OON PAYMENTS TO PROVIDERS

= Only applies to OON providers or facilities when:

— Emergency services are provided by an OON
provider or OON emergency facility.

= Facility = emergency dept of hospital or independent
freestanding emergency dept as licensed by state (may
include urgent care center) (86 FR 36879)

— Non-emergency services are provided by an OON
provider at an in-network health care facility.

= Facility = hospital, hospital outpatient dept, CAH, or ASC that
has a contract with a health plan covering the services
provided, including single case agreements. (86 FR 36882).

— Air ambulance services are furnished by an OON
provider of air ambulance services.

(86 FR 36904)
; HOLLAND &HART. "‘




INSURED PATIENTS:

LIMITS ON BALANCE BILLING

= Patient’s cost-sharing for OON services is no higher than in-
network level.

— E.g., if patient's cost-sharing amount for in-network
services is 20%, then patient’'s cost-sharing amount for
OON service is 20%.

» The amount to which cost-sharing applies (i.e., the
“recognized amount”) is determined in descending order of
the following:

— Amount determined b %plicable All-Payer Model
Agreement under the SSA; or

— If there is no applicable All-Payer Model Agreement,
amount determined by state [aw; or

— If neither of the foregoing apply, the lesser amount of
(ellléhpe,a\r,,§he billed charge or the qualifying payment amount
»QPA is generally the plan’s median contracted rate in
2019 for the same or similar items or services provided
by a similar provider in the same geographic region
adjusted by CPI.

(45 CFR 149.20 and .140(a)(16) and (c)) HoLLAND& HART. PN




INSURED PATIENTS:

LIMITS ON BALANCE BILLING

= QON provider/facility may avoid limits on balance billing
if prior to services:
— Give required written notice of patient rights to patient; and

— Obtain patient’s written informed consent to bill above limits
on cost-sharing.

= Notice and consent exception does not apply to certain
services, including:

— Unforeseen, urgent medical needs that arise at time services
rendered.

— Pre-stabilization emergency services.

- Certaln non-emergency serwces e.g., anesthesiology,
Rat Ol o[g radiology, neonatology; assistant surgeons,
os |ta Sts, and |n enS|V|sts dlagnostlc services, includin
rad |o ogy and labs; and items or services provided by OO
Frowder |f there is an in-network provider who can furnish
hem at the facility.

= OON provider/facility must notify insurer if obtain
consent to balance bill.

(45 CFR 149.410-.420)
. HOLLAND&HART. "‘




INSURED PATIENTS:

NOTICE OF PATIENT RIGHTS

Your Rights and Protections Against Surprise Medical Bills

When you get emergency care or get treated by an out-of-network provider at an
in-network hospital orambulatory surgical center, you are protected from
surprise billing or balance billing.

What is “balance billing” (sometimes called “surprise billing”)?

When you see a doctor or other health care provider, you may owe certain out-of-pocket costs,
such as a copayment, coinsurance, and/or a deductible. You may have other costs or have to
pay the entire billif you see a provideror visit a health care facility thatisn'tin your health
plan’s network.

“Out-of-network” describes providers and facilities that haven'tsigned a contract with your
health plan. Out-of-network providers may be permitted to bill you for the difference between
what your plan agreed to pay and the full amount charged for a service. Thisis called “balance
billing.” This amount islikely more than in-network costs for the same service and might not
count toward your annual out-of-pocketlimit.

“Surprise billing”is an unexpected balance bill. This can happen when you can’t control who is
involvedin your care—like when you have an emergency or when you schedule a visitat an in-

network facility but are unexpectedly treated by an out-of-network provider.

You are protected from balance billing for:

Emergency services

If you have an emergency medical condition and getemergency services from an out-of-
network provider or facility, the most the provider or facility may bill you isyour plan’s in-
network cost-sharing amount (such as copayments and coinsurance). You can’t be balance
billed forthese emergency services. This includes services you may get after you're instable
condition, unlessyou give written consent and give up your protections not to be balanced
billed forthese post-stabilization services.

[insert plain language summary of any applicable state balance billing laws or requirements OR
state-developed model language as appropriate]

Certain services at an in-network hospital or ambulatory surgical center

When you get services from an in-network hospital or ambulatory surgical center, certain
providers there may be out-of-network. In these cases, the mest those providers may bill you is
your plan’s in-network cost-sharing amount. This applies to emergency medicine, anesthesia,
pathology, radiology, laboratory, neonatology, assistant surgeon, hospitalist, or intensivist
services. These providers can’t balance bill you and may not ask you to give up your protections
nok &b be balance billed.

= Facilities and providers
to which the balance
bill rule applies must:

— Post notice on
website.

—Post notice on sign.

— Give notice to
patients in person,
mail, or e-mail as
determined by
patient.

(45 CFR 149.430)
» See HHS form.
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INSURED PATIENTS:

NOTICE AND CONSENT FORM

Surprise Billing Protection Form

The purpose of this document is to let you know about your protections from
unexpected medical bills. It also asks whether you would like to give up those
protections and pay more for out-of-network care.

IMPORTANT: You aren’t required to sign this form and shouldn't sign it if you didn't have a choice of
health care provider when you received care. You can choose to get care froma provider or facility in
your health plan’s network, which may cost you less.

If you'd like assistance with this document, ask your provider or a patient advocate. Take a picture
and/or keep a copy of this form foryour records.

You're getting this notice because this provider or facility isn'tin your health plan’s netwaork. This means
the provider or facility doesn’t have an agreement with your plan.

Getting care from this provider or facility could cost you more.

If your plan covers the item or service you' re getting, federal law protects you from higher bills:
* When you get emergency care from out-of-network providers and facilities, or

& When an out-of-network provider treatsyou atan in-network hospital or ambulatory surgical
center without your knowledge or consent.

Ask your health care provider or patient advocate if you need help knowing if these protactions apply to
youl.

If you sign this form, you may pay more because:
* Youare giving up your protections under the law.
*  Youmay owe the full costs billed for items and services raceived.
*  Your health plan might not count any of the amount you pay towardsyour deductible and out-
of-pocket limit. Contact your healthplan for more information.

You shouldn'tsign this form if you didn’t have a choice of providers when recaiving care, For example, if
a doctor was assigned to you with no opportunity to make a change.

Befare deciding whetherto sign this form, you can contact your health plan to find anin-network
provider or facility. If there isn’t one, your health plan might work out an agreement withthis provider
or facility, or another one.

See the next page for your cost estimate.

13

= Notice and consent
must contain certain
info.
— Provider is OON.

— Good faith estimate of
charges.

— Notice is not a
contract.

— Consent is optional.

— Patient may receive
care from in-network
provider.

— Info about services.
(45 CFR 164.520(¢))

»See HHS Form.
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INSURED PATIENTS:

OON PAYMENT TO PROVIDERS

= Total amount paid to OON provider/facility, including
any patient cost-sharing amount =

— Amount determined by applicable All-Payer Model
Agreement under the SSA; or

— If there is no applicable All-Payer Model Agreement,
amount determined by state [aw; or

— If neither of the foregoing apply, an amount agreed
upon by the payer and provider/facility during 30-
day “open negotiation” period; or

— If plan and provider/facility cannot agree, amount
determined through independent dispute
resolution (“IDR") process.

(CMS, Requirements Related to Surprise Billing; Part | Interim Final
Rule with Comment Period, https://www.cms.gov/newsroom/fact-
sheets/requirements-related-surprise-billing-part-i-interim-final-
rule-comment-period)

» HOLLAND&HART. "‘




INSURED PATIENTS:

IDR PROCESS

OMB Control No. 1210-0169
Expiration Date: 4/30/2022

Open Negotiation Notice
[Enter date of this notice]

You are receiving this notice because [Enter name of party initiating negotiations), a(n) [group
health plan, health insurance issuer, Federal employee health benefits (FEHB) carrier, health care
provider, health care facility, or provider of air ambulance services] is disputing the out-of-
network rate for [inserr appropriate descriptor of the item(s) or service(s)] provided. More
information regarding these items or services is provided below. The No Surprises Act provides
a Federal independent dispute resolution (Federal IDR) process that group health plans, health
insurance issuers of group and individual health insurance coverage, and FEHB carriers and out-
of-network or nonparticipating health care providers, facilities, and providers of air ambulance
services may utilize to determine the out-of-network rate for certain services following the end of
an open negotiation period. The Federal IDR process is available only for certain services, such
as out-of-network emergency services, certain services provided by out-of-network providers at
an in-network facility, or air ambulance services. The Federal IDR process is also only available
if a state All-Payer Model Agreement or specified state law does not apply.

What is an open negotiation period?

The open negotiation period is a period of up to 30 business days to determine an agreed-upon
amount for the total out-of-network rate (including any cost sharing) for an item or service
furnished by a nonparticipating provider, nonparticipating facility, or a nonparticipating provider
of air ambulance services to a participant, beneficiary, or enrollee in a group health plan, group
or individual health insurance policy, or FEHB carrier and for which a payment is required to be
made by the plan or coverage.

What happens at the end of the open negotiation period?

If we have not agreed upon a payment amount by the end of the open negotiation period [insert
date 30 business days after the date on the open negotiation notice). either of us may initiate the
Federal IDR process by [insert date 4 business days after the open negotiation period], under
which a certified IDR entity will select the payment amount for the item(s) and/or service(s) at
issue.

Initiating the Federal IDR process does not prohibit us from agreeing on a payment amount after
the open negotiation period has ended and before the certified IDR entity determines the
payment amount.

For more information on the Federal IDR process and to obtain the notice to initiate the Federal
IDR process, visit hitps://'www.nsa-idr.cms.gov.

= Within 30 days after
receipt of partial payment
or denial, send notice
starting open negotiating
period.
— Notice must contain
required info.

= Attempt to negotiate
resolution during 30-day
negotiation period.

(45 CFR 149.510(b))
= See DOL form.

HOLLAND&HART. "‘




INSURED PATIENT:

IDR PROCESS

OMB Control No. 1210-0169
Expiration Date: 4/30/2022

Notice of IDR Initiation
[Enter date of notice]

You are receiving this notice because you were a party to an open negotiation period for [emergency service(s).
certain item(s) and service(s) provided by out-of-network provider(s) at an in-network facility, or air ambulance
services insert as appropriate] that has expired without reaching an agreement for an out-of-network rate for
such item(s) and service(s). The [inserr appropriate descripror — group health plan, health insurance issuer,
Federal Employees Health Benefits (FEHB) carrier, health care provider, health care facility. or provider of air
ambulance services] that was also a party to the open negotiation period has decided to initiate the Federal
independent dispute resolution (Federal IDR) process. Under the Federal IDR process, a certified IDR entity
will now select the out-of-network rate for the item(s) or service(s) at issue if we do not agree on an out-of-
network rate. Please note that initiating the Federal IDR process does not prohibit us from reaching an
agreement on a payment amount after the open negotiation period has ended and before the certified IDR entity
determines the payment amount. For more information on the Federal IDR process, visit https://www.nsa-

idr.cms.gov.

In order to initiate the Federal IDR process, a party must submit this Notice of IDR Initiation to the other party
within the 4-business-day period beginning on the 31st business day after the start of the open negotiation
period.

The initiating party must also furnish the Notice of IDR Initiation to the Departments by submitting notice using
the Federal IDR portal, available at https://www nsa-idr.cms.gov. The initiation date of the Federal IDR
process will be the date of receipt of the Notice of IDR Initiation by the Departments.

After notice is provided to the Departments, you and the initiating party will have no more than 3 business days
to mutually agree on a certified IDR entity." This notice indicates the initiating party’s preferred certified IDR
entity. You and the initiating party may agree to use this certified IDR entity, or you and the initiating party may
agree to use another certified IDR entity. If you and the initiating party are unable to agree on a certified IDR
entity to be selected within the 3-business-day time frame, then the Departments will select a certified IDR
entity through a random selection method.

Within 4 business days of initiation, the parties must electronically submit the notice of the certified IDR entity
selection or failure to select to the Departments using the Federal IDR portal, available at https://www.nsa-
wdr.cms.gov. If the parties have selected a certified IDR entity, the notice of selection must include: (1) the
name of the certified IDR entity; (2) the certified IDR entity number (a unique identification number assigned to
cach certified IDR entity by the Departments); and (3) an attestation by the parties (or by the initiating party if
the other party did not respond) that the selected certified IDR entity does not have a disqualifying conflict of
interest. If the parties have failed to select a certified IDR entity, the notice should indicate that the parties have
failed to select a certified IDR entity. If you believe that the Federal IDR process is not applicable, you must
also provide information regarding the lack of applicability on the same timeframe that the notice of selection
(or failure to select) is required. You may obtain a copy of the notice of the certified IDR entity selection or
failure to select at https://www nsa-idr.cms gov. If the party in receipt of the notice of IDR initiation fails to
object within 3 business days, the preferred certified IDR entity identified in the notice of IDR initiation will be

= |f cannot agree during 30-

day open negotiate
period, request IDR by
filing notice within 4
business days after 30-day
open negotiation period
ends.

— Notice must contain

required info.

(45 CFR 149.510(b))
= See DOL Form
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INSURED PATIENT:

IDR PROCESS

= Within 3 business days after IDR initiated, the parties
may agree or object to the IDR entity.

— E.g., conflict of interest.

= Within 4 days after IDR initiated, initiating party must
notify HHS oOf IDR entity if parties agreed.

= Within 4 days after IDR initiated, receiving party must
submit any objections to IDR process.

= Within 6 days after IDR initiated, if parties fail to agree
to IDR entity, HHS will appoint the [DR entity.

— IDR entity's fees may be greater than if selected by parties.
= Parties must pay IDR administrative fee set by HHS.

= |f parties agree on OON rate while IDR is pending,
they most notify HHS within 3 days after agreement.

= IDR amounts may be submitted in batches or
bundled payment arrangements.

1(745 CFR 149.510(c))

HOLLAND&HART. "‘ |




INSURED PATIENTS:

IDR PROCESS

= Within 10 days after IDR entity selected, each party
submits OON rate offer.

— Both in dollar amount and % of QPA.
— Info requested by IDR entity.

— Additional info as appropriate:
= Size of practice or facility (i.e., number of employees)

= Practice specialty

= QPA for the applicable year for the same or similar
item or service.

— Additional info the party believes is appropriate.

= Both parties submit IDR entity’s fee.
— Winner receives a refund.

(45 CFR 149.510(c)(4))
" HOLLAND &HART. "‘




INSURED PATIENTS:

IDR PROCESS

= Within 30 days after IDR entity selected, IDR issues
written decision selecting one of the offers based on:

— QPA for applicable year for same or similar
item/service.

— Info requested by IDR entity.

— Additional info submitted by parties relating to:
= Provider’s training, experience, quality, outcomes.
= Market share.
= Acuity of patient or complexity of item/service.
= Facility’s teaching status, case mix scope of services.
= Prior network agreements between the parties.

— Additional info submitted by parties.
— Info must be credible.

(45 CFR 149.510(c))
" HOLLAND&HART. "‘




INSURED PATIENTS:

IDR PROCESS

»IDR is skewed heavily in favor of QPA.

— “IDR entity must select the offer closest to the QPA,
unless the credible info submitted by the parties clearly
demonstrates that the QPA is materially different from
the appropriate OON rate...”

(86 FR 55995)

— Additional info must clearly demonstrate that the QPA
is materially different from the appropriate OON rate.

— If IDR entity does not choose the offer closest to the
QPA, the IDR entity's written decision must explain how
the credible info demonstrates that the appropriate
OON is materially different from the QPA.

(45 CFR 149.510(c)(4)(vi)(B))

»AMA, AHA, and others have sued HHS challenging the QPA
presumption. (AMA v. HHS (D.C. Dist.))

HOLLAND&HART. "‘



INSURED PATIENTS:

IDR PROCESS

» Effect of decision:

— Binding on parties absent fraud or intentional
misrepresentation of a material fact.

— Not subject to judicial review.

— Party who initiated IDR may not initiate another
IDR involving same party and same or similar
claims for 90 days.

= Within 30 days of decision:
— Loser pays balance due other party.
— Loser remains responsible for IDR entity fee.
— Winner's prepaid fee is refunded.

(45 CFR 149.510(c)(4)(vii)-(ix))

. HOLLAND&HART. "‘




PART II: UNINSURED OR SELF-

PAY PATIENTS

» Good faith estimate

= Patient-Provider
Dispute Resolution
("PPDR") process

” HOLLAND&HART. "‘




SELE-PAY PATIENTS:

INQUIRE IF PATIENT IS SELF-PAY

= Convening provider/facility must:
— Determine if an individual is uninsured or a self-
pay individual:
= Ask if the patient is covered by a group plan,

insurance or a federal healthcare program.

f patient has coverage, ask if patient wants to
nave the claim submitted to the payer for the
primary item or service.

— If patient is self-p?jy, inform the patient that they

may obtain a goo

aith estimate of expected

charges upon:

Scheduling the item or service, or
Upon request.

(45 CFR 149.610(b)(1))

23
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PAV DA \

NOTICE OF GOOD FAITH

VA

= Convening provider/facility must inform self-pay
patients about right to good faith estimate by:

— Written notice prominently displayed
= On provider/facility’s website;
= |[n its office; and

» Onsite where scheduling or questions about
cost of items or services occur.

— Orally inform patient when scheduling item or
service or when patient asks about cost of items
or services.

= Notice must be made available in accessible
formats and the language spoken by the
patient.

{45 CFR 149.610(b)(1)) HotLAND&HART BN




SELF-PAY PATIENTS:

NOTICE OF GOOD FAITH ESTIMATE

OME Control Number [XE000-R000(]
Expiration Date [MM/DD/YYYY]

You have the right to receive a “Good Faith Estimate” f
explaining how much your medical care will cost u Se e H H S O rl I I .

Under the law, health care providers need to give patients who don’t have
insurance or who are not using insurance an estimate of the bill for medical
items and services.

+ You have the right to receive a Good Faith Estimate for the total
expected cost of any nen-emergency items or services. This includes
related costs like medical tests, prescription drugs, equipment, and
hospital fees.

+ Make sure your health care provider gives you a Good Faith Estimate
in writing at least 1 business day before your medical service or item.
You can also ask your health care provider, and any other provider you
choose, for a Good Faith Estimate before you schedule an item or
service.

« Ifyou receive a hill that is at least $400 more than your Good Faith
Estimate, you can dispute the bill.

+ Make sure to save a copy or picture of your Good Faith Estimate.

For questions or more information about your right to a Good Faith Estimate, visit

www.this. gov/nosurprises or call [NSERT PHONE NUMBER]. HOLLAND&HART. “




DAYV P2 ‘

PROVIDE GOOD FAITH

VA

= |f self-pay person

— Requests a good faith estimate (including inquiry
or discussion about costs), or

— Upon scheduling a primary item or service,

convening facility must:

— Within 1 business day, ask co-providers/facilities
to submit good faith estimate to the convening
provider/facility by due date.*

— Timely provide written good faith estimate to the
patient.

(45 CFR 149.610(b)(1))
* Rules re co-providers not enforced until 1/1/23.

» HOLLAND&HART. "‘




PAV DA \ C

PROVIDE GOOD FAITH

VA

= |f item/service scheduled at least 3 days in advance,
rovide good faith estimate not later than 1
usiness day after the date of scheduling.

= |[f item/service scheduled at least 10 days in
advance, provide good faith estimate not later than
3 business days atter the date of scheduling.

= [f patient requests good faith estimate, provide
good faith estimate not later than 3 business days
after the date of the request.

= [f patient requested good faith estimate and then
schedules services, must provide new good faith
estimate within time frames described above.

= [f any change to anticipated charges, must provide
updated good faith estimate no later than
business day before the items/services are
scheduled t0 be rendered.

(45 CFR 149.610(b)(1))
>, HOLLAND&HART. "‘




PAV DA \ C

PROVIDE GOOD FAITH

V1A

“There are some items or services that may not be
included in a GFE because they are not typically scheduled
in advance and not typically the subject Of a requested GFE
(such as urgent, emer%ent rauma, or emergency items or
services); however, to the extent that such care is N
scheduled at least 3 days in advance, a provider or facility
would be required to provide a GFE.

“For example, individuals will likely not be able to obtain
GFEs for emergency air ambulance services, as these are
not generally scheduled in advance. However, making
these requirements apPllcabIe to providers of air
ambulance services helps to ensure that individuals can
obtain a GFE upon request or at the time of scheduling
non-emergency air ambulance services...”

HHS, Good Faith Estimate FAQs, available at
ttps:.//www.cms.gov/CCIIO/Resources/Regulations-and-
Gulidance/Downloads/Guidance-Good-Faith-Estimates-

FAQ.pAT)

” HOLLAND&HART. "‘ |




DAYV P2 ‘

PROVIDE GOOD FAITH

VA
= |f convening providers/facilities or co-
providers/facilities listed in good faith estimate
change less than 1 business day before the
item/service is scheduled to be provided:
— Replacement provider/facility must accept the

existing good faith estimate as its good faith
estimate.

— Replacement providers/facilities are bound by
the existing good faith estimate.

(45 CFR 149.610(b)(1)(viii)-(2)(iii))

»Replacement providers should review good faith
estimate and provide new good faith estimate if there is

time.
- HOLLAND&HART. "‘




SELF-PAY PATIENTS:

GOOD FAITH ESTIMATE

OMB Control Number [X000-X00(x]

[NAME OF CONVENING PROVIDER OR CDNVENEIﬁgtF,nADétITIvF%DDM - GOOd falth eStI mate m USt
include required info:

— Patient name and birthdate;

Good Faith Estimate for Health Care ltems and Services

:::ii::ttFirst Name Middle Name Last Name N |temS and SerViceS by COdes
and charges.
ot Date of B ,, f — Discounts or adjustments.
— Name, NPI, TIN of co-
Patient Identification Number: pProvi de r/facil |ty,
Patient Mailing Address, Phone Number, and Email Address - Location Where eaCh
Street or PO Box Apartment item/service is provided;
— List of items/services that will
City State ZIP Code rec(|jU|re separate scheduling;
an
Phone — Disclaimers
(45 CFR 149.610(0))
Patient's Contact Preference: [ 1By mail [ 1By email u See H HS fO rm
., > Make sure good faith
rimary Service or ltem Requested/Schedule estlmlati'e lg accurate and
atient Prima iagnosis rima iagnosis Code C.om e e. ecause you are
e Fman e e BesTess e I.ike y going to be bound by
atient Seconda iagnosis econda iagnosis Code ’ eoe
P oo oS ecendanyDisgnosts Cod HOLLAND&HART. PN




SELF-PAY PATIENT:

GOOD FAITH ESTIMATE

» Maintain the good faith estimate as part of
the patient's medical record for 6 years.

= Provide the good faith estimate to patient if
requested within 6 years.

(45 CFR 149.610(f)(1))

. HOLLAND&HART. "‘




SELE-PAY PATIENTS:

GOOD FAITH ESTIMATES

= |f actual charges are “substantially in excess”
of good faith estimate (i.e., at least $400
more than expected charges), patient may
initiate selected dispute resolution (“SDR")
nka patient-provider dispute resolution
("“PPDR") process.

(45 CFR 149.620).

. HOLLAND&HART. "‘




SELE-PAY PATIENTS:

PPDR PROCESS

= Within 120 days of receiving bill containin
disputed charges, patient must noti]:y HHS of
intent to pursue PPDR and pay $25 fee.

= |f PPDR entity determines PPDR is
appropriate, it will notity provider/tacility.

= While PPDR pending, provider/facility may
not:

— (I;/Iove the disputed bill to collections or threaten to
0O SO;

— If bill moved to collections, cease collection efforts:

— Suspend accrual of late fees on unpaid bill
amounts;

— Take or threaten any retribution against patient to
obtain resolution of dispute.

(45 CFR 149.620(c)(1)-(2))

HOLLAND&HART. "‘ |



SELE-PAY PATIENTS:

PPDR PROCESS

= Within 10 days of notice to provider, provider must
submit to PPDR entity:

— Copy of the good faith estimate relevant to dispute.
— Copy of the billed charges that are subject to dispute.

— If available, documentation showing that the difference
between billed charge and good faith estimate reflects:

= Cost of medically necessary item/services; and

Relevant = There were unforeseen circumstances that could
Standard not have reasonably been anticipated by
provider/facility when the good faith estimate was
provided.

= Within 30 days, PPDR entity issues decision.
(45 CFR 149.620(c), ()
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SELF-PAY PATIENTS:

BILLED CHARGE IS ON ESTIMATE

If billed charge is listed on the good faith estimate:

= |f billed charge < expected charge:
»Patient pays the billed charge
= |f billed charge > expected charge and provider failed to prove
medical necessity and unforeseeability:
»Patient pays the expected charge from estimate.
= |f billed charge > expected charge and provider proves
medical necessity and unforeseeability:
»Patient pays the lesser of the:
= Billed charge, or

» Expected charge if expected charge > median rate paid
by a payer for same/similar service by same/similar
provider in the geographic area as listed in
Independent database, or

= Median rate if expected charge < median rate.
(45 CFR 149.620(f)(3)(iii)(A)) HOLLAND&HART. "‘




SELF-PAY PATIENTS:

BILLED CHARGE NOT ON ESTIMATE

If billed charge is not listed on good faith estimate:
= |f provider failed to prove medical necessity and
unforeseeability:
»Patient pays $0 for the item/service.
= |f provider proves medical necessity and
unforeseeability:
»Patient pays the lesser of the:
= Billed charge, or

= Median rate paid by a payer for same/similar
service by same/similar provider in the
geographic area as listed in independent
database.

(45 CFR 149.620(f)(3)(iii)(B))
. HOLLAND&HART. "‘ |




RHTTPS://WWW.CMS.GOV/

NOSURPRISES

| CMS x [

@ cms.gov/nosurprises

B= An official website of the United States government Here's how you know v

Home | About CMS | Newsroom | Archive | @ Help = Print

CMS.gov Tpsesen ]

Centers for Medicare & Medicaid Services

Medicare-Medicaid Private Innovation Regulations & Research, Statistics, Outreach &

Mahcans Medicaid/CHUE Coordination Insurance Center Guidance Data & Systems Education

Home > No Surprises Act

| Policies & Resources ¥ | Consumer Protections ¥ | Help resolve payment disputes

Ending Surprise
Medical Bills

See what's coming to help to protect people from
surprise medical bills and removing consumers from
payment disputes between a provider or health care
facility and their health plan
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| ADDITIONAL RESOURCES




HTTPS://WWW.CMS.GOV/NOSURPRISES/POLIC

IES-AND-RESOURCES/OVERVIEW-OF-RULES-
FACT-SHEETS

' Overview of rules & fact sheets | x | - —

> O A (3  https://www.cms.gov/nosurprises/policies-and-resources/overview-of-rules-fact-sheets

BE An official website of the United States government Here's how you know v

i ° Rules
CMS.gov
Centers for Medicare & Medicaid Services Fa Ct S h S Ets
T L TR« Guidance
Home > No Surprises Act > Overview of rules & fact sheets F AQS
Home ‘ Policies & Resources ‘ Consumers v ‘ Resolving out-of

Forms
Overview of rules & fact sheets Notices

Rules focused on specific protections and provisions

On July 1, 2021, the “Requirements Related to Surprise Billing; Part |,” interim final rule was issued to restrict surprise billing for patients in job-based
and individual health plans who get emergency care, non-emergency care from out-of-network providers at in-network facilities, and air ambulance

services from out-of-network providers.
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On September 30, 2021, a second interim final rule was issued and is open for public comment. The “Requirements Related to Surprise Billing; Part

[I” rule provides additional protections against surprise medical bills, including:



ACT

| @ No Surprises Act | US. Departme X + v — [u] %

c 0O & dol.gov/agencies/ebsa/laws-and-regulations/laws/no-surprises-act 2 % » &

E An official website of the United States government. Here's how you know w

(D) U-S.DEPARTMENT OF LABOR

Employee Benefits Security Administration ESPAROL ’ Q  SearchEBSA ‘

TOPICS v WORKERS v EMPLOYERS AND ADVISERS Vv RESEARCHERS v RESOURCES Vv LAWS AND REGULATIONS Vv ABOUT v CONTACT v

EBSA > Laws & Regulations » Laws > No Surprises Act

No Surprises Act

* Rules
Provider Nondiscrimination
e Listening Session Transcript . F t S h t
* Announcement of Listening Session a C e e S

Group Health Plan Service Provider Disclosures Under ERISA

Section 408(b)(2)(B) G u | d ance

« Temporary Enforcement Policy - Field Assistance Bulletin 2021-03

* News Release

Prescription Drug and Health Care Spending F A QS

Notices

Supporting Documents

News Release
HHS Fact Sheet

Requirements Related to Surprise Billing, Part II

o |nterim Final Rule with Request for Comments

h £ Type here to search (=] - X % . h 12°F Winter Weather A
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EGULATIONS-AND-

GUIDANCE/DOWNLOADS/NSA-GUIDANCE.PDF

DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
Center for Consumer Information & Insurance Oversight

200 Independence Avenue SW
Washington. DC 20201 CINTERS FOR MEDICARE & MIDICAID SERVICES.
CENTER FOR CONSUMER INFORMATION
& INSURANCE OVERSIGHT
Date: February 1, 2022
From: Center for C: Infi¢ ion & I O ight (CCI10), Centers for
Medicare & Medicaid Services (CMS)
Title: Guidance for States, Plans, and Issuers on State External Review Processes

Regarding Requirements in the No Surprises Act

Background:

Under the Affordable Care Act (ACA), consumers have the right to appeal decisions made by
health plans created after March 23, 2010. The law g how i panies handle
initial appeals and how consumers can request a ideration of a decision to deny payment.
Ifan i e company upholds its decision to deny pay the law provides consumers with
the right to appeal the decisions to an outside, independent decisi ker, dless of the type

of insurance an individual has or the state an individual lives in. This type of appeal is known as
‘extemnal review.”

Public Health Service Act (PHS Act) section 2719, as added by the ACA, and its implementing
regulations at 45 CFR 147.136 set forth standards for non-grandfathered group health plans and
non-grandfathered health insurance coverage in the individual and group markets regarding both
internal claims and appeals and external review.' With respect to external review, PHS Act
section 2719 provides for a state external review process, as well as a Federal external review
process that applies in the absence of an applicable state process that meets the applicable
requirements, including where the state process is preempted by ERISA.

Section 110 of Title I (the No Surprises Act (NSA)) of Division BB of the Consolidated
Appropriations Act, 2021 (CAA) directs the Departments of Labor, Health and Human Services
(HHS), and the Treasury (the Departments), in applying section 2719(b) of the PHS Act, to
require the external review process to apply with respect to any adverse determination by a plan
or issuer under Internal Revenue Code section 9816 or 9817, Employee Retirement Income
Security (ERISA) section 716 or 717, or PHS Act section 2799A-1 or 2799A-2, as added by the
CAA.

! Substantively similar regulations arc 26 CFR 54.9815-2719T and 29 CFR 2590.715-2719, rclated to plans subject
1o the jurisdiction of the Departments of the Treasury and Labor. This guidance relates only to extemal review under
HHS" jurisdiction.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any
way, unless specifically incorporated into a contract. This document is intended only to provide clarity to the public
regarding cxisting requircments under the law.

41

» CMS External Review
Guidance Regarding
State Processes

— On February 1, 2022,
CMS issued guidance
for States, Plans, and
Issuers.

— As previously
discussed, CMS is
allowing the States to
be the primary
enforcer of the Rules.
So, it is helpful to know
how the States wiill
enforce the Rules.
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HEALTH-INSURANCE/NOSURPRISES/

expected Medical Bills and Nc X + v
C Y @& doiidaho.gov/consumers/health-insurance/nosurprises/ ® ¢
O Official Government Website Conta
DEPARTMENT OF INSURANCE
General Info + Consumers + Industry - State Fire Marshal + HowDol..? ~ Q

g

* Rules

'Un'e)'(ected Medical Billsland No St
- . * Fact Sheets

Guid
# Home / Consumers / Health Insurance / Unexpected Medical Bills and No Surprises Act
Effective January 1, 2022, the federal No Surprises Act provides new protections for unexpected
consumers may have received from medical providers. The Department of Insurance is able to S
utilize these new consumer protections, regardless of whether they have health insurance.

The Department will be posting further information on the No Surprises Act soon, including dd IVI O d e I
appeal decisions of health insurance companies or health care providers if they believe that th{

the No Surprises Act's consumer protections.
N t .

No Surprises Act resources for health

No Surprises Act resc

care providers insurance companies

+ How are insured consumers protected in an emergency situation?
+ How are insured consumers protected in a non-emergency situation?

4+ How are uninsured consumers protected?




WWW.HOLLANDHART.COM/

HEALTHCARE

Substance Abuse Confidentiality X '_E Healthcare | Holland & HartLLP X -

< C 0O # hollandhart.com/healthcare
= HOLLAND&HART."‘ e
OVERVIEW » pewy CLICK HERE FOR
— COVID-19 RESOURCES FOR

R ) HEALTHCARE PROFESSIONALS

NEWS AND INSIGHTS The Healthcare Industry is poised to continue its rapid evolution. With
this sector now making up close to 20 percent of GDP, our lawyers
stand ready to help as changes unfold.

CONTACTS

Issues such as rising healthcare costs, healthcare reform, data and privacy security, and
innovations in healthcare delivery, device and pharmaceutical designs are forefront in the
minds of many of our clients. We are here to guide our clients through the challenges and
opportunities that arise in this dynamic industry.

Clients We Serve

‘ * Hospitals
Kim Stanger Blaine Benard ¢ Individual medical providers
Partner Partner ¢ Medical groups

R R anaged care organizations (MCOs)

ird-party administrators (TPAs

=&=] WEBINAR RECORDINGS
B

Click here to get access to our health law

Webinars and
B FUSLICATIONS e Publications

publications and more on our Health Law blog.

webinar recordings.

aging centers
bulatory surgery centers

* Medical device and life science companies
* Rehabilitation centers
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Kim C. Stanger
Office: (208) 383-3913
Cell: (208) 409-7907
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Ally Kjellander
Office: (208) 383-3930
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